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Arising out of Order-In-Original No ._STC/15/KM/AC/D-111/16-17__Dated: 18.01.2017
issued by: Assistant Commr STC(Div-III), Ahmedabad.

T 3rfeRaT/ITIaREY ST A Tae yar (Name & Address of the Appeliant/Respondent)

M/s Akshar Travels Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In casé of any loss of goods where the loss occur in transit. from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 ‘as specnfled under "

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-8 Challan evidencing payment of prescribed fee as prescrlbed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision appllcatlon shall be accompanied by a fee of Rs 200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :-
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the specnal bench of Custom, Excise & Service Tax Appellate Tnbunal of West Block.

No.2, R.K. Ptiram, New Delhi-1 in all matters relating to classnflcatlon valuation and
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To the west regional bench. of Customs; Excise & Service -Tax Appellate Tnbunal ,

(CESTAT) at 0-20, New-Metal Hospital Compound Meghani Nagar, Ahmedabad : 380

~016. in case.of appeals other-than as mentioned in para-2(i) (a) above. -
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The appeal to the Appellate Tnbunal shall be filed in- quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central EXCIse(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to' the
Appellant Tribunal or the one appllcatlon to the Central ‘Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.
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One copy of appllcatlon or O.1.0. as the case may be, and the order of the adjournment ‘
authority shall a court fee stamp of Rs.6.50 paise as prescrlbed under scheduled-T item’
~ of the court fee Act, 1975 .as amended.
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Attention in invited to the rulés covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

pre-deposit is a mandatory condltlon ‘for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Exclse Act 1944 Sectron 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andi Servnce Tax, “Duty demanded" shall mclude
()  amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken
(i) amount payable- under. Rule 6 of the Cenvat Credlt Rules.
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In view of above an appeal agalnst thls order shall lie before the Tribunal -on payment of 10%
of the duty demanded where duty or duty and penalty are in dlspute or penalty, where penalty

alone is in dispute.” s




F.No. V2(ST)295/A-11/16-17
ORDER-IN-APPEAL

M/s Akshar Travels Pvt Ltd, 2nd Floor, City Centre, Nr. Swastik Cross Road,
Navrangpura, Ahrﬁedabad (henceforth, “appellant”) has filed the present appeal
against the Order-in-Original No0.STC/15/KM/AC/D-11I/16-17 dated 18.01.2017
(henceforth, “impugned order”) passed by the Assistant Commissioner, Service Tax,

Division-III, Ahmedabad (henceforth, “adjudicating authority”).

2. To state briefly, the facts of the case are that the appellant, having service tax
registration for providing tour operator service, accommodation in hotels, Inns, etc,,
was also engaged in conducting international tours on which no service tax was
being paid. During auditing by the department, it was pointed out that service tax
leviable on out-bound international tour services was not being paid by the
appellant. A show cause notice dated 16.10.2015, therefore, came to be.issued in the
matter raising a service tax demand of Rs.41,16,437/- for the period 2010-11 to
2012-13 (upto June 2012) and in the impugned order, this was confirmed and
ordered to be recovered alongwith interest. Penalties under section 77 and 78 of the

Finance Act, 1994 were also imposed. The present appeal is against this order.

3. The main grounds of appeal, in brief, are as follows-

3.1  Appellant states that he is engaged in providing outbound package tours, i.e,,
international tour packages; that irrespective of the fact that planning and
scheduling of outbound tours is done within taxable territory, the actual
performance, rendition and consumption of outbound tour package tour is outside
the taxable territory; that service tax is levied based on the act of ‘rendition of

service’ and not based on the ‘location of service provider’.

3.2 Appellant refers to Hon’ble Supreme Court’s decision in the case of All India
Federation of Tax Practitioners [2007 (007) STR 0625 SC] to state that service tax is
a destination based consumption tax on commercial activity and not on the business

of service provider.

3.3  Appellant relies on CESTAT's decision in the case of Cox & Kings India Ltd v.
CST [2014(35) STR 817 (Trib.-Del.)], which is also relied upon in fhe case of CST v.
Paras Holidays Pvt Ltd [2016(44) STR 257 (Trib.-Del.)]. Appellant also cites Board’s
Circular No.B43/10/97-TRU dated 22.8.1997.

3.4  With regard to interest and penalty, appellant submits that when no service = = -

tax is payable, the question of levy of interest and penalty does not arise.
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4, In the personal hearing held on 4.10.2037: CA Pooja Seth and CA Rinkal Patel
appeared and reiterated the grounds of appeal. They also submitted citation of Cox
& Kings India Ltd case [2014(35) STR 817 (Trib.-Del.)T .and Board’s Circular No.
43/10/97-TRU.

5. I have carefully gone through the appe.al. The taxability of outbound package
tours is under dispute. The adjudicating authority has confirmed a service tax
demand of Rs.41,16,437/- for the period 2010-11, 2011-12 and 2012-13(upto June-
2012) in respect of international package tours conducted by the appellant.

Appellant’s contention is that such tours are out of the purview of service tax.

5.1  Having gone through the grounds of appeal and citations preéented by the
appellant, I note that the issue stands decided unambiguously in the case of Cox &
Kings India Ltd v. CST [2014(35) STR 817 (Trib.-Del.)]. Para 21 of summary of
conclusions sums up the decision arrived at by Hon'ble Tribunal and I rveproduce

hereunder sub-para (c) of para 21 that squarely applies in the matter on hand.

(© The consideration received for operating and arranging outbound
tours (provided by the appellants and consumed by tourists beyond the
territory of India) is not liable to levy and collection of Service Tax under
the provisions of the Act, since the taxable event is the provision of a
taxable service; and not the pursuit of the profession, of a taxable service
providers. The Act authorizes the levy and collection of tax for providing
a destination and consumption based taxable service but does not
authorize levy and collection of tax, for a service provided and consumed

beyond the Indiah territory;

52  The decision in the case of Cox & Kings India Ltd supra has been relied upon
by the Principal Bench, New Delhi in the case of Commissioner of Service Tax, Delhi
v. Paras Holidays Pvt Ltd [2016(44) STR 257 (Trib.-Del.)], wherein, Hon'ble Tribunal
has recorded that the immunity to levy service tax on outbound tours is no longer
res integra in view of precedent decision in the case of Cox & Kings India Ltd.
Services rendered by tour operators in respect of outbound tourism do not attract

service tax also stands clarified in the Board’s letter F.N0.43/10/97-TRU dated
22.8.1997.

6. - In view of foregoing, the consideration received by the appellant against
outbound tours is not leviable to service tax. Further, since there is no service tax
payable, the question of paying interest or penalty does not arise. The impugned

order is accordingly set aside and appeal is allowed.
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The appeal filed by the appellant stands disposed of in above terms.
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_ Date:
Attested
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—{Sanwarmal Hudda)

Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.AD.
To,
~M/s Akshar Travels Pvt Ltd,
2nd Floor, City Centre, Nr. Swastik Cross Road,

Navrangpura, Ahmedabad

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4, The Asstt./Deputy Commissioner, Central Tax, Division-VII, Ahmedabad- North.

-+~ Guard File.
6. P.A,




